
I—
-

(flIU)11[(j11N1fl
\

ill
\
‘
.‘

..
J
j
j

j
C

L
F

<
’
,-

,
B

E
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O
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IL
L

N
O

IS
P

D
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

DJIN
-

7
2002

P
E

O
P

L
E

O
F

T
H

E
ST

A
T

E
O

F
IL

L
IN

O
IS

,
)

STA
TE

O
F

ILLIN
O

IS
C

om
plainant,

)
PO

llU
tiO

fl
C

ontrol
B

oard

)
v.

)
PC

B
N

o.
,

)
(E

nforcem
ent)

C
H

IQ
U

IT
A

P
R

O
C

E
S

S
E

D
F

O
O

D
S

,
L

L
C

,
)

a
W

isconsin
lim

ited
liability

corporation
))

R
espondent.

)

N
O

T
IC

E
O

F
F

IL
IN

G

T
O

:
M

s.
D

orothy
M

.
G

unn
C

lerk
ofthe

B
oard

Illinois
P

ollution
C

ontrol
B

oard
Jam

es
R

.
T

hom
pson

C
enter

100
W

est
R

andolph
Street,

Suite
11-500

C
hicago,

Illinois
60601

(V
IA

F
IR

S
T

C
L

A
SS

M
A

IL
)

(S
E

E
P

E
R

S
O

N
S

O
N

A
T

T
A

C
H

E
D

S
E

R
V

IC
E

L
IS

T
)

P
L

E
A

S
E

T
A

K
E

N
O

T
IC

E
that

I
have

today
filed

w
ith

the
O

ffice
ofthe

C
lerk

of
the

Illinois
P

ollution
C

ontrol
B

oard
an

original
and

ten
copies

o
f

an
E

N
T

R
Y

O
F

A
P

P
E

A
R

A
N

C
E

O
F

E
D

W
A

R
D

W
.

D
W

Y
E

R
,

E
N

T
R

Y
O

F
A

P
P

E
A

R
A

N
C

E
O

F
D

A
V

ID
M

.
W

A
L

T
E

R
,

and
R

E
S

P
O

N
D

E
N

T
C

H
IQ

U
IT

A
P

R
O

C
E

S
S

E
D

F
O

O
D

S
,

L
L

C
’s

A
N

S
W

E
R

T
O

C
O

M
P

L
A

IN
A

N
T

’S
C

O
M

P
L

A
IN

T
,

copies
o
f w

hich
are

herew
ith

served
upon

you.

R
espectfially

subm
itted,

B
y
:_

_
_
_
_
_
_
_
_
_
_
_
_
_
_

D
ated:

January
4,2002

D
avid

M
.

W
alter

E
dw

ard
W

.
D

w
yer

D
avid

M
.

W
alter

H
O

D
G

E
D

W
Y

E
R

Z
E

M
A

N
3150

R
oland

A
venue

Post
O

ffice
B

ox
5776

Springfield,
Illinois

62705-5
776

(217)
523-4900

C
H

IQ
:O

O
3IF

i1IN
O

F
—

A
nsw

er
to

C
om

plaint

T
H

IS
F

IL
IN

G
IS

S
U

B
M

IT
T

E
D

O
N

R
E

C
Y

C
L

E
D

P
A

P
E

R



C
E

R
T

IF
IC

A
T

E
O

F
S

E
R

V
IC

E

I,
D

avid
M

.
W

alter,
the

undersigned,
certify

that
I

have
served

the
attached

E
N

T
R

Y
O

F
A

P
P

E
A

R
A

N
C

E
O

F
E

D
W

A
R

D
W

.
D

W
Y

E
R

,
E

N
T

R
Y

O
F

A
P

P
E

A
R

A
N

C
E

O
F

D
A

V
ID

M
.

W
A

L
T

E
R

,
and

C
H

IQ
U

IT
A

P
R

O
C

E
S

S
E

D
F

O
O

D
S

,
L

L
C

’S
A

N
S

W
E

R

T
O

C
O

M
P

L
A

IN
A

N
T

’S
C

O
M

P
L

A
iN

T
,

upon:

M
s.

D
orothy

M
.

G
unn

C
lerk

ofthe
B

oard
Illinois

P
ollution

C
ontrol

B
oard

Jam
es

R
.

T
hom

pson
C

enter
100

W
est

R
andolph

Street
Suite

11-500
C

hicago,
Illinois

60601

A
ngela

E
aton

H
am

ilton,
E

sq.
A

ssistant
A

ttorney
G

eneral
E

nvironm
ental

B
ureau

O
ffice

ofthe
A

ttorney
G

eneral
500

South
Second

Street
Springfield,

Illinois
62706

by
placing

said
copy

in
the

U
nited

States
M

ail
in

Springfield,
Illinois

on
January

4,
2002.

D
avidM

.
W

alter

C
H

IQ
:003/F

iI/C
O

S
—

A
nsw

er
to

C
om

plaint



R
E

C
E

IV
E

D

B
E

F
O

R
E

T
H

E
IL

L
IN

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
<

S
O

FFT(E

JA
N

-
7

2002
P

E
O

P
L

E
O

F
T

H
E

ST
A

T
E

O
F

IL
L

IN
O

IS
,

))
STA

TE
O

F
ILLIN

O
IS

C
om

plainant,
)

Pollution
C

ontrol
B

oard

v.
)

PC
B

N
o

)
(E

nforcem
ent)

C
H

IQ
U

IT
A

P
R

O
C

E
S

S
E

D
F

O
O

D
S

,
L

L
C

,
)

a
W

isconsin
lim

ited
liability

corporation
))

R
espondent.

)

E
N

T
R

Y
O

F
A

P
P

E
A

R
A

N
C

E
O

F
E

D
W

A
R

D
W

.
D

W
Y

E
R

N
O

W
C

O
M

E
S

E
dw

ard
W

.
D

w
yer,

o
fthe

law
firm

o
fH

O
D

G
E

D
W

Y
E

R

Z
E

M
A

N
,

and
hereby

enters
his

appearance
on

behalf
o
fR

espondent,
C

H
IQ

U
IT

A

P
R

O
C

E
S

S
F

O
O

D
S

,
L

L
C

,
a

D
elaw

are
lim

ited
liability

corporation,
in

the
above-

referenced
m

atter.

R
espectfully

subm
itted,

B
y

E
dw

ard
W

.

D
ated:

January
4,

2002

E
dw

ard
W

.
D

w
yer

D
avid

M
.

W
alter

H
O

D
G

E
D

W
Y

E
R

Z
E

M
A

N
3150

R
oland

A
venue

P
ost

O
ffice

B
ox

5776
S

pringfield,
Illinois

62705-5776
(217)

523-4900

C
H

IQ
:O

O
3fFil/E

O
A

-
E

W
D



R
E

C
E

IV
E

D
C

LER
K

’S
(W

F
J
(

B
E

F
O

R
E

T
H

E
IL

L
E

O
IS

P
O

L
L

U
T

IO
N

C
O

N
T

R
O

L
B

O
A

R
D

-
7

2002
P

E
O

P
L

E
O

F
T

H
E

ST
A

T
E

O
F

IL
L

IN
O

IS
))

STA
TE

O
F

IW
N

O
IS

C
om

plainant,
)

Pollution
C

ontrol
B

oard

v.
)

P
C

B
N

o
.
’

)
(E

nforcem
ent)

C
H

IQ
U

IT
A

P
R

O
C

E
S

S
E

D
F

O
O

D
S

,
L

L
C

,
)

a
W

isconsin
lim

ited
liability

corporation
))

R
espondent.

)

E
N

T
R

Y
O

F
A

P
P

E
A

R
A

N
C

E
O

F
D

A
V

ID
M

.
W

A
L

T
E

R

N
O

W
C

O
M

E
S

D
avid

M
.

W
alter,

ofthe
law

firm
of H

O
D

G
E

D
W

Y
E

R
Z

E
M

A
N

,

and
hereby

enters
his

appearance
on

behalf
o
fR

espondent,
C

H
IQ

U
IT

A
P

R
O

C
E

S
S

F
O

O
D

S
,

L
L

C
,

a
D

elaw
are

lim
ited

liability
corporation,

in
the

above-referenced
m

atter.

R
espectfully

subm
itted,

B
y

:_
_

_
_
_

_
_

_
_
_

_
_
_

_
_

_
_
_

_
D

avid
M

.
W

alter

D
ated:

January
4,

2002

E
dw

ard
W

.
D

y
e
r

D
avid

M
.

W
alter

H
O

D
G

E
D

W
Y

E
R

Z
E

M
A

N
3150

R
oland

A
venue

P
ost

O
ffice

B
ox

5776
S

pringfield,
Illinois

62705-5776
(217)

523-4900

C
H

IQ
:003[F11JEO

A
-

D
M
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R
E

C
E

IV
E

D
C

l
r
-
-
t

B
E

F
O

R
E

T
H

E
IL

liN
O

IS
P

O
L

L
U

T
IO

N
C

O
N

T
R

O
L

B
O

A
R

D
N

7

P
E

O
P

L
E

O
F

T
H

E
ST

A
T

E
O

F
IL

L
IN

O
IS

,
)

STA
TE

O
F

ILLiN
O

IS

)
Pollution

C
ontrolB

oard
C

om
plainant,

)

v.
)

P
C

B
N

o
.

)
(E

nforcem
ent)

C
H

IQ
U

IT
A

P
R

O
C

E
S

S
E

D
F

O
O

D
S

,
L

L
C

,
)

a
W

isconsin
lim

ited
liability

corporation
))

R
espondent.

)

C
H

IQ
U

IT
A

P
R

O
C

E
S

S
E

D
F

O
O

D
S

,
L

L
C

’S
A

N
S

W
E

R
T

O
C

O
M

P
L

A
IN

A
N

T
’S

C
O

M
P

L
A

IN
T

C
O

U
N

T
I

W
A

T
E

R
P

O
L

L
U

T
IO

N

A
L

L
E

G
A

T
IO

N

1.
T

his
action

is
brought

by
the

A
ttorney

G
eneral

ofthe
State

ofIllinois
on

his
ow

n
m

otion
and

at
the

request
ofthe

Illinois
E

nvironm
ental

P
rotection

A
gency

(“Illinois
E

P
A

”)
pursuant

to
term

s
and

provisions
of

S
ection

42(d)
and

(e)
ofthe

Illinois

E
nvironm

ental
P

rotection
A

ct
(the

“A
ct”),

415
IL

C
S

5/42(d)
and

(3)
(2000).

A
N

S
W

E
R

1.
P

arag
rap

h
1

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

T
o

the
extent

th
at

P
arag

rap
h

1
contains

any
factual

allegations,
C

hiquita

P
rocessed

F
oods,

L
L

C
(“C

h
iq

u
ita”)

lacks
sufficient

know
ledge

to
form

a
belief

as
to

the
tru

th
of

the
allegations,

and
in

so
stating,

denies
the

sam
e.

1



A
L

L
E

G
A

T
IO

N

2.
Illinois

E
PA

is
an

agency
ofthe

State
of Illinois

created
by

the
Illinois

G
eneral

A
ssem

bly
in

Section
4

of the
A

ct,
415

IL
C

S
5/4

(2000),
and

charged,
inter

a/ia,

w
ith

the
duty

of
enforcing

the
A

ct
in

proceedings
before

the
Illinois

P
ollution

C
ontrol

B
oard

(“B
oard”).

A
N

S
W

E
R

2.
P

arag
rap

h
2

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

T
o

the
extent

th
at

P
arag

rap
h

2
contains

any
factual

allegations,
C

hiquita

adm
its

the
sam

e.

A
L

L
E

G
A

T
IO

N

3.
T

he
R

espondent,
C

hiquita
P

rocessed
Foods,

L
L

C
(“C

hiquita”)
is

a

W
isconsin

lim
ited

liability
corporation

duly
authorized

to
do

business
in

the
State

of

Illinois.
T

he
registered

agent
is

C
T

C
orporation

System
,

208
South

L
aSalle

Street,

C
hicago,

Illinois
60604-1

135.

A
N

S
W

E
R

3.
C

h
iq

u
ita

denies
th

at
it

is
a

W
isconsin

lim
ited

liability
corporation.

C
h
iq

u
ita

adm
its

the
rem

aining
allegations

in
P

arag
rap

h
3.

A
L

L
E

G
A

T
IO

N

4.
A

t
all

tim
es

relevant
to

this
C

om
plaint,

C
hiquita

has
ow

ned
and

operated
a

pum
pkin

processing
facility

located
in

Princeville,
P

eoria
C

ounty,
Illinois

(the
“facility”).

A
N

S
W

E
R

4.
C

h
iq

u
ita

adm
its

th
at

it
ow

ns
and

operates
a

facility
located

in

P
rinceville,

P
eoria

C
ounty,

Illinois
(“P

rinceville
facility”)

th
at

processes
pum

pkins.

2



C
h
iq

u
ita

denies
th

at
only

pum
pkins

are
processed

at
the

P
rinceville

facility
and

affirm
atively

states
th

at
other

food
products

are
processed

as
w

ell.

C
h
iq

u
ita

does
not

know
w

h
at

the
C

o
m

p
lain

an
t

m
eans

by
the

vague
phrase

“at
all

tim
es

relevant
to

this
C

om
plaint”

and
therefore

denies
th

at
it

has
ow

ned
and

o
p

erated
the

facility
“at

all
tim

es
relevant

to
the

C
om

plaint.”
C

h
iq

u
ita

affirm
atively

states
th

at
it

acquired
the

facility
on

S
eptem

ber
24,

1997,
in

an
arm

s

length
tran

sactio
n
,

and
th

at
it

has
ow

ned
and

operated
the

P
rinceville

facility
from

th
at

date
to

the
present.

A
L

L
E

G
A

T
IO

N

5.
O

n
July

24,
2000,

the
State

of Illinois
and

C
hiquita

on
behalfo

f
O

w
atonna

C
anning

C
om

pany
and

Friday
C

anning
C

orporation
entered

a
C

onsent
O

rder
that

requires
C

hiquita
to

ensure
the

lagoon
system

is
not

overloaded
during

periods
ofheavy

rainfall.
See

A
ttachm

ent
A

.

A
N

S
W

E
R

5.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
5

accurately
o
r

com
pletely

quotes
the

C
onsent

O
rd

er.
P

arag
rap

h
5

also
contains

a
legal

conclusion
for

w
hich

no
response

is
req

u
ired

.
T

he
C

onsent
O

rd
er

speaks
for

itself.

A
L

L
E

G
A

T
IO

N

6.
Processed

w
astew

ater
from

the
C

hiquita
facility

travels
underground

through
an

eight-inch
diam

eter
forcem

ain
(“the

forcem
ain”)

for
tw

o
m

iles
to

a

w
astew

ater
treatm

ent
system

.

3



A
N

S
W

E
R

6.
C

h
iq

u
ita

adm
its

th
at

processed
w

astew
ater

from
the

C
h

iq
u
ita

facility

travels
u

n
d

erg
ro

u
n

d
through

an
eight-inch

d
iam

eter
forcem

ain
to

a
w

astew
ater

treatm
en

t
system

.
C

hiquita
denies

th
at

the
forcem

ain
to

the
w

astew
ater

treatm
en

t

system
is

tw
o

(2)
m

iles
long.

A
L

L
E

G
A

T
IO

N

7.
O

n
O

ctober
25,

2000,
the

forcem
ain

ruptured,
causing

a
release

of

approxim
ately

40,000
gallons

ofpum
pkin

processing
w

aste
to

Prince
R

un
C

reek.

R
espondent

undertook
responsive

actions
to

repair
the

forcem
ain

w
hen

the
rupture

w
as

discovered.
T

he
repair

ofthe
forcem

ain
w

as
com

plete
on

O
ctober

26,
2000.

R
em

ediation
ofthe

stream
w

as
not

com
pleted

until
O

ctober
27,

2000.

A
N

S
W

E
R

7.
C

h
iq

u
ita

adm
its

th
at

on
O

ctober
25,

2000,
the

forcem
ain

ru
p
tu

red
.

C
h
iq

u
ita

denies
th

at
approxim

ately
40,000

gallons
of

pum
pkin

processing
w

aste

w
ere

released,
and

affirm
atively

states
th

at
the

release
involved

approxim
ately

40,000
gallons

of
pum

pkin
processing

w
aste

w
ater.

C
h
iq

u
ita

denies
th

at
all

40,000

gallons
w

ere
released

to
P

rince
R

un
C

reek,
b
u
t

adm
its

th
at

at
least

som
e

of
the

w
astew

ater
released

w
hen

the
forcem

ain
ru

p
tu

red
did

reach
the

creek.
C

hiquita

adm
its

th
at

it
u
n
d
erto

o
k

responsive
actions

to
rep

air
the

forcem
ain

w
hen

the

ru
p
tu

re
w

as
discovered.

C
h

iq
u

ita
affirm

atively
states

th
at

the
actions

of
its

P
rinceville

facility
m

anagem
ent

and
em

ployees
to

address
this

incident
w

ere

exem
plary.

4



C
h
iq

u
ita

affirm
atively

states
th

at
the

forcem
ain

ru
p

tu
red

b
en

eath
an

active

railro
ad

track
th

at
is

located
betw

een
the

P
rinceville

facility
and

P
rince

R
un

C
reek.

T
he

ru
p
tu

re
occurred

som
etim

e
in

the
early

m
orning

hours
betw

een
1:30

a.m
.

and

10:30
a.m

.
on

O
ctober

25,
2000.

T
he

release
w

as
observed,

and
rep

o
rted

to
the

facility
m

an
ag

er
at

10:30
a.m

.
on

O
ctober

25,
2000,

by
a

local
resident.

T
he

location

w
here

the
release

w
as

observed
by

the
rep

o
rtin

g
local

resident
had

been
view

ed

earlier
at

1:30
a.m

.
on

O
ctober

25,
2000,

by
a

C
h

iq
u

ita
em

ployee,
at

w
hich

tim
e

no

release
had

occurred.

C
h
iq

u
ita

im
m

ediately
inspected

both
system

outfalls
and

found
them

to
be

clear
and

w
ithout

odor.
C

hiquita
observed

P
rin

ce
R

un
C

reek,
took

w
ater

sam
ples

at
several

locations,
and

rep
o

rted
its

observations
to

Illinois
E

P
A

inspector
L

yle
R

ay

by
11:30

a.m
.

th
at

sam
e

day,
i.e.,

O
ctober

25,
2001.

A
fter

tim
ely

rep
o
rtin

g
the

incident
to

the
Illinois

E
P

A
,

C
h
iq

u
ita

resum
ed

its

search
for

the
source

of
the

discharge,
w

hich
w

as
located

at
approxim

ately
1:30

p.m
.

on
O

ctober
25,

2000.
C

h
iq

u
ita

inform
ed

the
Illinois

E
P

A
th

at
the

source
of

the

discharge
had

been
located,

notified
the

railro
ad

of
the

situation,
and

hired
an

excavator
to

co
n

stru
ct

earth
en

dam
s

to
contain

the
discharge

at
its

source
and

to

excavate
the

pipeline
beneath

the
railro

ad
track

.

T
hree

(3)
earth

en
dam

s
w

ere
constructed

on
the

south
side

of
the

railroad

track
at

various
distances

betw
een

the
source

of
the

discharge
and

P
rince

R
un

C
reek.

D
espite

the
difficulties

created
by

the
location

of
the

ru
p
tu

re
beneath

the

railro
ad

track
,

by
5:00

p.m
.

on
O

ctober
25,

2000,
the

discharge
to

P
rince

R
un

C
reek

w
as

effectively
contained

by
these

dam
s.
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A
s

soon
as

the
dam

s
w

ere
constructed,

septic-pum
ping

eq
u

ip
m

en
t

w
as

m
oved

into
place

and
w

astew
ater

contained
by

the
dam

s
w

as
pum

ped
into

honey
w

agons

and
discharged

into
the

retention
basin

at
the

P
rinceville

facility.

C
h
iq

u
ita

adm
its

th
at

the
rep

air
of

the
forcem

ain
w

as
com

pleted
on

O
ctober

26,
2000.

C
hiquita

affirm
atively

states
th

at,
sim

ultaneous
to

its
other

efforts,
the

pipeline
w

as
exposed

on
eith

er
side

of
the

railro
ad

track
.

T
he

exposed

pipe
w

as
observed

to
be

in
good

condition,
b

u
t

had
not

been
encased

w
here

it
passed

beneath
the

railro
ad

tracks.
It

is
believed

th
at

the
ru

p
tu

re
w

as
the

result
of

v
ib

ratio
n

s
to

this
unencased

pipe
caused

by
the

train
s

passing
above.

T
he

old

unencased
pipe

u
n
d
er

the
railro

ad
track

w
as

ab
an

d
o
n

ed
in

place,
and

a
new

nine-

inch
pipe

in
a

tw
elve-inch

casing
w

as
installed

next
to

the
ab

an
d

o
n
ed

pipe.
T

he

process
of

replacing
the

pipe
u
n
d
er

the
railro

ad
tracks

continued
th

ro
u
g
h

the
night

of
O

cto
b

er
25,

2000,
and

w
as

com
pleted

at
4:45

a.m
.

on
O

cto
b

er
26,

2000.

C
h
iq

u
ita

adm
its

th
at

rem
ediation

of
the

stream
w

as
com

pleted
by

O
ctober

27,
2000.

C
hiquita

affirm
atively

states
th

at
a

p
o
rtab

le
pum

p
w

as
placed

in

P
rince

R
un

C
reek

and
cloudy

w
ater

w
as

pum
ped

from
the

creek
and

land
applied.

C
h
iq

u
ita

affirm
atively

states
th

at
pum

ping
operations

at
this

1
o
atio

n
w

ere

com
pleted

by
2:00

a.m
.

on
O

ctober
26,

2000.
T

o
the

extent
th

at
P

arag
rap

h
7

is

deem
ed

to
contain

any
rem

aining
factual

allegations,
C

h
iq

u
ita

denies
the

sam
e.

A
L

L
E

G
A

T
IO

N

8.
O

n
O

ctober
25

and
26,

2000,
Illinois

E
P

A
and

Illinois
D

epartm
ent

of

N
atural

R
esources,

D
ivision

of F
isheries

(“ID
N

R
”)

conducted
inspections

at the
facility

and
investigated

a
fish

kill
in

P
rince

R
un

C
reek.

T
he

total
fish

kill
num

bered

6



approxim
ately

31,835
and

P
rince

R
un

C
reek

w
as

im
pacted

for
approxim

ately
6.25

m
iles

by
the

pum
pkin

processing
w

aste.

A
N

S
W

E
R

8.
C

h
iq

u
ita

lacks
sufficient

know
ledge

to
form

a
belief

as
to

the
tru

th
of

the
allegation

in
P

arag
rap

h
8,

and
in

so
stating,

denies
the

sam
e.

A
L

L
E

G
A

T
IO

N

9.
Prince

R
un

C
reek

is
a

“w
ater”

ofthe
State

ofIllinois
as

defined
in

Section

3.56
ofthe

A
ct,

415
IL

C
S

5/3.56
(2000):

“W
A

T
E

R
S”

m
eans

all
accum

ulations
ofw

ater,
surface

and
underground,

natural,
and

artificial,
public

and
private

or
parts

thereof,
w

hich
are

w
holly

or
partially

w
ithin,

flow
through,

or
border

upon
this

State.

A
N

S
W

E
R

9.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
9

accurately
o
r

com
pletely

quotes
the

above-referenced
S

ection
of

the
A

ct.
T

he
A

ct
speaks

for
itself;

no
response

is

req
u

ired
.

P
arag

rap
h

9
also

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

A
L

L
E

G
A

T
IO

N

10.
Section

3.55
ofthe

A
ct,

415
IL

C
S

5/3.55
(2000),

provides
the

follow
ing

definition:

“W
A

T
E

R
P

O
L

L
U

T
IO

N
”

is
such

alteration
ofthe

physical,
therm

al,
chem

ical,
biological

or
radioactive

properties
of

any
w

aters
ofthe

State,
or

such
discharge

ofany
contam

inant
into

any
w

aters
ofthe

State,
as

w
ill

or
is

likely
to

create
a

nuisance
or

render
such

w
aters

harm
ful

or
detrim

ental
or

injurious
to

public
health,

safety
or

w
elfare,

or
to

dom
estic,

com
m

ercial,
industrial,

agricultural,
recreational,

or
other

legitim
ate

uses,
or

to
livestock,

w
ild

anim
als,

birds,
fish,

or
other

aquatic
life.
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A
N

S
W

E
R

10.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
10

accurately
or

com
pletely

quotes

the
above-referenced

S
ection

of
the

A
ct.

T
he

A
ct

speaks
for

itself;
no

response
is

req
u

ired
.

A
L

L
E

G
A

T
IO

N

11.
Section

12
ofthe

A
ct,

415
IL

C
S

5/12
(2000),

provides,
in

pertinent
parts:

N
o

person
shall:

a.
C

ause
or

threaten
or

allow
the

discharge
ofany

contam
inants

into
the

environm
ent

in
any

State
so

as
to

cause
or

tend
to

cause
w

ater
pollution

in
Illinois,

either
alone

or
in

com
bination

w
ith

m
atter

from
other

sources,
or

so
as

to
violate

regulations
or

standards
adopted

by
the

Pollution
C

ontrol
B

oard
under

this
A

ct;

*
*
*

d.
D

eposit
any

contam
inants

upon
the

land
in

such
place

and
m

anner
so

as
to

create
a

w
ater

pollution
hazard.

A
N

S
W

E
R

11.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
11

accurately
or

com
pletely

quotes

the
above-referenced

S
ection

of
the

A
ct.

T
he

A
ct

speaks
for

itself;
no

response
is

req
u

ired
.

A
L

L
E

G
A

T
IO

N

12.
B

y
causing

or
allow

ing
the

discharge
ofapproxim

ately
40,000

gallons
of

pum
pkin

processing
w

aste
into

Prince
R

un
C

reek
on

O
ctober

25,
2000,

R
espondent

has

caused
or

tended
to

cause
w

ater
pollution

in
the

State
of

Illinois,
and

has
thereby

violated

Section
12(a)

ofthe
A

ct,
415

IL
C

S
5/12(a)

(2000).

8



A
N

S
W

E
R

12.
P

arag
rap

h
12

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

T
o

the
extent

th
at

P
arag

rap
h

12
is

deem
ed

to
contain

any
factual

allegations,
C

h
iq

u
ita

denies
the

sam
e.

A
L

L
E

G
A

T
IO

N

13.
B

y
causing

or
allow

ing
pum

pkin
processing

w
aste

to
accum

ulate
on

the

surface
and

along
the

banks
ofPrince

R
un

C
reek,

R
espondent

has
created

a
w

ater

pollution
hazard,

and
has

thereby
violated

Section
12(d)

ofthe
A

ct,
415

IL
C

S
5/12(d)

(2000).

A
N

S
W

E
R

13.
P

arag
rap

h
13

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

T
o

the
extent

th
at

P
arag

rap
h

13
is

deem
ed

to
contain

any
factual

allegations,
C

h
iq

u
ita

denies
the

sam
e.C

O
U

N
T

II

O
F

F
E

N
S

W
E

C
O

N
D

IT
IO

N
S

A
N

D
D

IS
C

H
A

R
G

E
S

A
L

L
E

G
A

T
IO

N

1-8.
C

om
plainant

realleges
and

incorporates
herein

by
reference

paragraphs
1

through
8

of
C

ount
I

as
paragraphs

1
through

8
ofthis

C
ount

II.

A
N

S
W

E
R

1-8.
C

h
iq

u
ita

incorporates
herein

by
reference

its
answ

ers
to

P
arag

rap
h
s

1
th

ro
u
g
h

8
of

C
ount

I
as

its
answ

ers
to

P
arag

rap
h
s

1-8
of

C
ount

II.
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A
L

L
E

G
A

T
IO

N

9.
Section

302.203
of the

B
oard’s

W
ater

P
ollution

R
egulations,

35
Ill.

A
dm

.

C
ode

302.203
provides

as
follow

s:

O
ffensive

C
onditions

W
aters

ofthe
State

shall
be

free
from

sludge
or

bottom
deposits,

floating
debris,

visible
oil,

odor,
plant

or
algal

grow
th,

color
or

turbidity
of

other
than

natural
origin.

T
he

allow
ed

m
ixing

provisions
of

Section
302.102

shall
not

be
used

to
com

ply
w

ith
the

provisions
ofthis

Section.

A
N

S
W

E
R

9.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
9

accurately
or

com
pletely

quotes
the

above-referenced
regulation.

T
he

regulation
speaks

for
itself;

no
response

is

req
u
ired

.

A
L

L
E

G
A

T
IO

N

10.
Section

304.106
ofthe

B
oard’s

W
ater

P
ollution

R
egulations,

35
Ill.

A
dm

.

C
ode

304.106
provides

as
follow

s:

O
ffensive

D
ischarges

In
addition

to
other

requirem
ents

of this
Part,

no
effluent

shall
contain

settleable
solids,

floating
debris,

visible
oil,

grease,
scum

or
sludge

solids.
C

olor,
odor

and
turbidity

m
ust

be
reduced

to
below

obvious
level.

A
N

S
W

E
R

10.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
10

accurately
or

com
pletely

quotes

the
above-referenced

regulation.
T

he
regulation

speaks
for

itself;
no

response
is

req
u

ired
.
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A
L

L
E

G
A

T
IO

N

11.
O

n
O

ctober
25,

2000,
the

discharge
of pum

pkin
processing

w
aste

contained
sludge

solids
and

had
an

obvious
color

and
odor.

O
n

O
ctober

25,
2000,

and

continuing
through

O
ctober

27,
2000,

R
espondent

caused
or

allow
ed

P
rince

R
un

C
reek

to

have
an

unnatural
odor,

color
and

turbidity,
thereby

creating
offensive

conditions.

A
N

S
W

E
R

11.
C

h
iq

u
ita

adm
its

th
at

on
O

ctober
25,

2000,
pum

pkin
processing

w
astew

ater
w

as
discharged

w
hen

a
forcem

ain
tran

sp
o
rtin

g
the

w
astew

ater
from

C
hiquita’s

P
rinceville

facility
ru

p
tu

red
beneath

a
railro

ad
track

.
C

h
iq

u
ita

adm
its

th
at

the
pum

pkin
processing

w
astew

ater
contained

solids
and

had
an

obvious
odor

and
color.

C
h
iq

u
ita

denies
the

rem
aining

allegations
in

P
arag

rap
h

11.
C

hiquita

affirm
atively

states
th

at
it

took
all

p
ru

d
en

t
m

easures
to

prevent
P

rince
R

un
C

reek

from
having

an
u
n
n
atu

ral
odor,

color
and

tu
rb

id
ity

,
and

to
prevent

P
rince

R
un

C
reek

from
exhibiting

offensive
conditions.

C
hiquita

affirm
atively

states
th

at
the

forcem
ain

ru
p
tu

re
w

as
caused

by
circum

stances
beyond

its
control.

A
L

L
E

G
A

T
IO

N

12.
B

y
causing

or
allow

ing
offensive

conditions
and

discharges
in

Prince
R

un

C
reek,

R
espondent

has
violated

Sections
302.203

and
304.106

ofthe
B

oard’s
W

ater

P
ollution

R
egulations,

35
Ill.

A
dm

.
C

ode
302.203

and
304.106.

A
N

S
W

E
R

12.
P

arag
rap

h
12

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

T
o

the
extent

th
at

P
arag

rap
h

12
is

deem
ed

to
contain

any
factual

allegation,
C

h
iq

u
ita

denies
the

sam
e.
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C
O

U
N

T
III

W
A

T
E

R
O

U
A

L
IT

Y
V

IO
L

A
T

IO
N

S

A
L

L
E

G
A

T
IO

N

1-8.
C

om
plainant

realleges
and

incorporates
herein

by
reference

paragraphs
1

through
8

of
C

ount
I

as
paragraphs

1
through

8
ofthis

C
ount

III.

A
N

S
W

E
R

1-8.
C

h
iq

u
ita

incorporates
herein

by
reference

its
answ

ers
to

P
arag

rap
h
s

1

th
ro

u
g
h

8
of

C
ount

I
as

its
answ

ers
to

P
arag

rap
h

s
1-8

of
C

ount
III.

A
L

L
E

G
A

T
IO

N

9.
Section

302.204
ofthe

B
oard’s

W
ater

P
ollution

R
egulations,

35
Ill.

A
dm

.

C
ode

302.204,
provides

as
follow

s:

pHpH
(S

T
O

R
E

T
num

ber
00400)

shall
be

w
ithin

the
range

o
f

6.5
to

9.0
except

for
natural

causes.

A
N

S
W

E
R

9.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
9

accurately
or

com
pletely

quotes
the

above-referenced
regulation.

T
he

regulation
speaks

for
itself;

no
response

is

req
u
ired

.

A
L

L
E

G
A

T
IO

N

10.
Section

302.206
ofthe

B
oard’s

W
ater

P
ollution

R
egulations,

35
Ill.

A
dm

.

C
ode

302.206,
provides

as
follow

s:

D
issolved

O
xygen

12



D
issolved

oxygen
(S

T
O

R
E

T
num

ber
00300)

shall
not

be
less

than
6.0

m
g/i

(m
illigram

s
per

liter)
during

at
least

16
hours

of
any

25
hour

period,
nor

less
than

5.0
m

g/i
at

any
tim

e.

A
N

S
W

E
R

10.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
10

accurately
or

com
pletely

quotes

the
above-referenced

regulation.
T

he
regulation

speaks
for

itself;
no

response
is

required.

A
L

L
E

G
A

T
IO

N

11.
D

uring
an

inspection
by

the
Illinois

E
P

A
conducted

on
O

ctober
25,

2000,

pH
in

P
rince

R
un

C
reek

w
as

outside
the

range
of

6.5
to

9.0.
D

issolved
oxygen

in
P

rince

R
un

C
reek

contained
less

than
5.0

m
illigram

s
per

liter.

A
N

S
W

E
R

11.
C

h
iq

u
ita

lacks
sufficient

know
ledge

to
form

a
belief

as
to

the
tru

th
of

the
allegation

in
P

arag
rap

h
11,

and
in

so
stating,

denies
the

sam
e.

A
L

L
E

G
A

T
IO

N

12.
B

y
causing

or
allow

ing
pH

outside
the

perm
issible

range
in

P
rince

R
un

C
reek,

R
espondent

has
violated

Section
3 02.204

ofthe
B

oard’s
W

ater
P

ollution

R
egulations,

35
Ill.

A
dm

.
C

ode
302.204.

A
N

S
W

E
R

12.
P

arag
rap

h
12

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

T
o

the
extent

th
at

P
arag

rap
h

12
is

deem
ed

to
contain

any
factual

allegation,
C

h
iq

u
ita

denies
the

sam
e.

13



A
L

L
E

G
A

T
IO

N

13.
B

y
causing

or
allow

ing
dissolved

oxygen
concentrations

o
f

less
than

5.0

m
illigram

s
per

liter
in

P
rince

R
un

C
reek,

R
espondent

has
violated

Section
302.206

ofthe

B
oard’s

W
ater

P
ollution

R
egulations,

35
Ill.

A
dm

.
C

ode
302.206.

A
N

S
W

E
R

13.
P

arag
rap

h
13

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

T
o

the
extent

th
at

P
arag

rap
h

13
is

deem
ed

to
contain

any
factual

allegation,
C

h
iq

u
ita

denies
the

sam
e.C

O
U

N
T

IV

W
A

S
T

E
W

A
T

E
R

T
R

E
A

T
M

E
N

T
F

A
C

IL
IT

Y
V

IO
L

A
T

IO
N

S

A
L

L
E

G
A

T
IO

N

1-6.
C

om
plainant

realleges
and

incorporates
herein

by
reference

paragraphs
1

through
6

o
f

C
ount

I
as

paragraphs
1

through
6

of this
C

ount
IV

.

A
N

S
W

E
R

1-6.
C

h
iq

u
ita

incorporates
herein

by
reference

its
answ

ers
to

P
arag

rap
h
s

1

th
ro

u
g
h

6
of

C
o

u
n

t
I

as
its

answ
ers

to
P

arag
rap

h
s

1-6
of

C
ount

IV
.

A
L

L
E

G
A

T
IO

N

7.
O

n
N

ovem
ber

2,
1998,

the
Illinois

E
P

A
issued

to
R

espondent
a

N
ational

P
ollutant

D
ischarge

E
lim

ination
System

(“N
P

D
E

S
”)

P
erm

it
N

o.
IL

000
1295,

authorizing

the
discharge

of
effluent

from
the

R
espondent’s

w
aste

w
ater

treatm
ent

system
to

the

P
rince

R
un

C
reek.

A
N

S
W

E
R

7.
C

h
iq

u
ita

adm
its

the
allegations

in
P

arag
rap

h
7.

14



A
L

L
E

G
A

T
IO

N

8.
O

n
June

7,
2001,

the
Illinois

E
PA

issued
to

R
espondent

a
m

odification
to

its
N

P
D

E
S

perm
it.

T
he

m
odification

allow
ed

the
inclusion

ofnew
outfalls

004,
005

and

006
for

discharges
of

spray
field

tile
drainage.

A
N

S
W

E
R

8.
C

h
iq

u
ita

adm
its

the
allegations

in
P

arag
rap

h
8.

A
L

L
E

G
A

T
IO

N

9.
T

he
R

espondent’s
N

PD
E

S
perm

it
sets

forth
m

axim
um

concentrations
of

total
suspended

solids
(T

SS),
biochem

ical
oxygen

dem
and

(B
O

D
5)
,

total
residual

halogen,
total

am
m

onia
nitrogen,

total
residual

chlorine,
and

m
inim

um
and

m
axim

um
pH

lim
its,

that
are

allow
ed

in
the

R
espondent’s

w
astew

ater
treatm

ent
system

’s
discharge

to

the
Prince

R
un

C
reek.

A
N

S
W

E
R

9.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
9

accurately
o
r

com
pletely

quotes
the

N
P

D
E

S
p

erm
it.

T
he

N
P

D
E

S
perm

it
speaks

for
itself;

no
response

is
required.

A
L

L
E

G
A

T
IO

N

10.
U

nder
Special

C
ondition

N
um

bers
11

and
12

ofR
espondent’s

N
PD

E
S

perm
it,

the
R

espondent
is

required
to

sam
ple

its
effluent

and
to

subm
it

to
the

Illinois
E

PA

m
onthly

D
ischarge

M
onitoring

R
eports

indicating
the

levels
of

T
SS,

B
O

D
5,

total
residual

halogen,
total

am
m

onia
nitrogen,

and
total

residual
chlorine

and
pH

lim
its

present
in

the

effluent.

15



A
N

S
W

E
R

10.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
10

accurately
or

com
pletely

quotes

the
N

P
D

E
S

perm
it.

T
he

N
P

D
E

S
perm

it
speaks

for
itself;

no
response

is
required.

A
L

L
E

G
A

T
IO

N

11.
T

he
R

espondent
filed

D
ischarge

M
onitoring

R
eports

w
ith

the
Illinois

E
PA

to
indicate

the
sam

e
results

ofthe
discharge

from
the

w
astew

ater
treatm

ent
facility

during

July,
A

ugust,
Septem

ber,
O

ctober
and

N
ovem

ber,
2000

and
February,

M
arch,

A
pril,

M
ay,

June
and

July,
2001.

T
he

sam
ple

results
revealed

the
follow

ing
exceedances

of

perm
it

lim
its

during
those

m
onths.

M
onth

T
SS

B
O

D
5

total
pH

total
total

residual
residual

am
m

onia
halogen

chlorine
nitrogen

m
onthly

daily
m

onthly
daily

daily
m

ill
m

ax
daily

m
o.

daily
average

m
axim

um
average

m
ax.

m
ax.

m
ax.

A
ve

m
ax.

(m
g/i)

(m
g/I)

(m
g/i)

(m
g/i)

(m
g/I)

(m
g/I)

m
g/i

m
g/i

P
erm

it
L

im
it

17
24

10
20

0.05
6.0

9.0
0.05

1.0
5.7

O
utfall

002
July,

2000
>

.2
.18

A
ugust

>.2
.09

Septem
ber

17.2
60

.4
.8

N
ovem

ber
20

22
22

9.33
9.33

1.85
February,

37.79
58

24.64
54

3.49
‘01
M

arch
26.77

38
29

64
1.95

A
pril

22
M

ay
33

85
13.28

38
5.31

June
14.40

38
O

utfall
A

O
l

O
ctober,2000

1.26
N

ovem
ber

21
1.85

February,
‘01

33.85
69

65.62
100

2.49
M

arch
26.77

38
29

64
July

9.33
O

utfall
001

February,
‘01

37.79
58

24.64
54

3.49
M

arch
1.95

A
pril

2.2
M

ay
33

85
13.28

38
5.31

O
utfall

006
June,

‘01
14.40

38
July

12.75
44

16



A
N

S
W

E
R

11.
C

h
iq

u
ita

adm
its

th
at

it
filed

D
ischarge

M
onitoring

R
eports

(“D
M

R
s”)

w
ith

the
Illinois

E
P

A
.

N
evertheless,

C
h
iq

u
ita

denies
th

at
P

arag
rap

h
11

accurately

or
com

pletely
quotes

the
above-referenced

D
M

R
s

or
C

hiquita’s
perm

it.
T

he
D

M
R

s

and
N

P
D

E
S

p
erm

it
speak

for
them

selves;
no

response
is

req
u

ired
.

P
arag

rap
h

11

also
contains

legal
conclusions,

w
hich

req
u
ire

no
response.

T
o

the
extent

th
at

P
arag

rap
h

11
is

deem
ed

to
contain

any
o

th
er

factual
allegations,

C
h
iq

u
ita

denies
the

sam
e.

A
L

L
E

G
A

T
IO

N

12.
Section

3.55
of the

A
ct,

415
IL

C
S

5/2.55
(2000),

defines
“w

ater
pollution”

as
follow

s:

“W
A

T
E

R
PO

L
L

U
T

IO
N

”
is

such
alteration

of the
physical,

therm
al,

chem
ical,

biological
or

radioactive
properties

of
any

w
aters

ofthe
State,

or
such

discharge
ofany

contam
inant

into
any

w
aters

ofthe
State,

as
w

ill
or

is
likely

to
create

a
nuisance

or
render

such
w

aters
harm

ful
or

detrim
ental

or
injurious

to
public

health,
safety

or
w

elfare,
or

to
dom

estic
com

m
ercial,

industrial,
agricultural,

recreational,
or

other
legitim

ate
uses,

or
to

livestock,
w

ild
anim

als,
birds,

fish,
or

other
aquatic

life.

A
N

S
W

E
R

12.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
12

accurately
o
r

com
pletely

quotes

the
above-referenced

S
ection

of
the

A
ct.

T
he

A
ct

speaks
for

itself;
no

response
is

required.

A
L

L
E

G
A

T
IO

N

13.
Section

12
ofthe

A
ct,

415
IL

C
S

5/12
(2000),

provides
in

pertinent
part:

N
o

person
shall:

17



(a)
C

ause
or

threaten
or

allow
the

discharge
of

any
contam

inants
into

the
environm

ent
in

any
State

so
as

to
cause

or
tend

to
cause

w
ater

pollution
in

Illinois,
either

alone
or

in
com

bination
w

ith
m

atter
from

other
sources,

or
so

as
to

violate
regulations

or
standards

adopted
by

the
Pollution

C
ontrol

B
oard

under
this

A
ct.

(d)
D

eposit
any

contam
inants

upon
the

land
in

such
place

and
m

anner
so

as
to

create
a

w
ater

pollution
hazard.

*
*
*

(f)
C

ause,
threaten

or
allow

the
discharge

ofany
contam

inant
into

the
w

aters
ofthe

State,
as

defined
herein,

including
but

not
lim

ited
to,

w
aters

to
any

sew
age

w
orks,

or
into

any
w

ell
or

from
any

point
source

w
ithin

the
State,

w
ithout

an
N

PD
E

S
perm

it
for

source
discharges

issued
by

the
A

gency
under

Section
39(b)

ofthis
A

ct,
or

in
violation

ofany
term

or
condition

im
posed

by
such

perm
it

or
in

violation
of

any
N

PD
E

S
perm

it
filing

requirem
ent

established
under

Section
39(b),

or
in

violation
of

any
regulations

adopted
by

the
B

oard
or

ofany
order

adopted
by

the
board

w
ith

respectto
the

N
PD

E
S

program
.

A
N

S
W

E
R

13.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
13

accurately
or

com
pletely

quotes

the
above-referenced

S
ection

of
the

A
ct.

T
he

A
ct

speaks
for

itself;
no

response
is

req
u

ired
.

A
L

L
E

G
A

T
IO

N

14.
T

he
P

rince
R

un
C

reek
is

a
“w

ater”
ofthe

State
as

that
term

is
defined

under
Section

3.56
ofthe

A
ct,

415
IL

C
S

5/3.56
(2000),

as
follow

s:

“W
A

T
E

R
S”

m
eans

all
accum

ulation
ofw

ater,
surface

and
underground,

natural
and

artificial,
public

and
private,

or
parts

thereof,
w

hich
are

w
holly

or
partially

w
ithin,

flow
through,

or
border

upon
this

state.

18

/



A
N

S
W

E
R

14.
P

arag
rap

h
14

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

T
o

the
extent

th
at

P
arag

rap
h

14
is

deem
ed

to
contain

any
factual

allegation,
C

h
iq

u
ita

denies
the

sam
e.

A
L

L
E

G
A

T
IO

N

15.
T

SS,
B

O
D

5,
total

residual
halogen,

total
am

m
onia

nitrogen,
pH

,
and

total

residual
chlorine

are
“contam

inants,”
as

defined
under

Section
3.06

ofthe
A

ct,
415

IL
C

S

5/3.06
(2000),

as
follow

s:

“C
O

N
T

A
M

IN
A

N
T

”
is

any
solid,

liquid,
or

gaseous
m

atter,
any

color,
or

any
form

of
energy,

from
w

hatever
source.

A
N

S
W

E
R

15.
P

arag
rap

h
15

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

C
h
iq

u
ita

denies
th

at
either

T
S

S
(i.e.,

“to
tal

suspended
solids”),

B
O

D
5,

total
residual

halogen,
total

am
m

onia
nitrogen,

pH
,

or
total

residual
chlorine

are

m
atter,

and
affirm

atively
states

th
at

w
hile

these
are

all
sym

bolic
units

of

m
easu

rem
en

t
used

in
quantifying

various
substances,

the
units

of
m

easurem
ent

them
selves

are
not

m
atter.

S
im

ilarly,
C

h
iq

u
ita

denies
th

at
these

units
of

m
easurem

ent
are

colors.
C

hiquita
also

denies
th

at
the

above-listed
units

of

m
easu

rem
en

t
are

form
s

of
energy.

A
L

L
E

G
A

T
IO

N

16.
B

y
causing

or
allow

ing
repeated

perm
it

excursion
ofperm

it
levels

for

T
SS,

B
O

D
5,

total
residual

halogen,
total

am
m

onia
nitrogen,

and
total

residual
chlorine,

19



and
inadequate

pH
in

the
R

espondent’s
effluent

to
the

Prince
R

un
C

reek,
R

espondent
has

caused
or

tended
to

cause
w

ater
pollution

in
Illinois.

A
N

S
W

E
R

16.
P

arag
rap

h
16

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

T
o

the
extent

th
at

P
arag

rap
h

16
is

deem
ed

to
contain

any
factual

allegations
not

otherw
ise

answ
ered

herein,
C

h
iq

u
ita

denies
the

sam
e.

A
L

L
E

G
A

T
IO

N

17.
B

y
so

causing
or

tending
to

cause
w

ater
pollution,

R
espondent

has

violated
Section

12(a)
of the

A
ct,

415
IL

C
S

5/12(a)
(2000).

A
N

S
W

E
R

17.
P

arag
rap

h
17

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

T
o

the
extent

th
at

P
arag

rap
h

17
is

deem
ed

to
contain

any
factual

allegations,
C

h
iq

u
ita

denies
the

sam
e.C

O
U

N
T

V

N
P

D
E

S
P

E
R

M
IT

V
IO

L
A

T
IO

N
S

A
L

L
E

G
A

T
IO

N

1-16.
C

om
plainant

realleges
and

incorporates
herein

by
reference

paragraphs
1

through
16

ofC
ount

IV
as

paragraphs
1

through
16

of this
C

ount
V

.

A
N

S
W

E
R

1-16.
C

h
iq

u
ita

incorporates
herein

by
reference

its
answ

ers
to

P
arag

rap
h
s

1

th
ro

u
g
h

16
of

C
o

u
n

t
IV

as
its

answ
ers

to
P

arag
rap

h
s

1-16
of

C
ount

V
.
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A
L

L
E

G
A

T
IO

N

17.
Section

304.141
ofthe

Pollution
C

ontrol
B

oard’s
(“B

oard”)
W

ater

P
ollution

R
egulations,

35
Iii.

A
dm

.
C

ode
304.141,

provides,
in

pertinent
part,

as
follow

s:

(a)
N

o
person

to
w

hom
an

N
PD

E
S

Perm
it

has
been

issued
m

ay
discharge

any
contam

inant
in

his
effluent

in
excess

ofthe
standards

and
lim

itations
for

that
contam

inant
w

hich
are

set
forth

in
this

perm
it.

A
N

S
W

E
R

17.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
17

accurately
or

com
pletely

quotes

the
above-referenced

regulation.
T

he
regulation

speaks
for

itself;
no

response
is

req
u

ired
.

A
L

L
E

G
A

T
IO

N

18.
Section

12(f)
ofthe

A
ct,

415
IL

C
S

5/12(f)
(2000),

provides
that

no
person

shall
cause,

threaten,
or

allow
the

discharge
of

any
contam

ination
into

the
w

aters
ofthe

State
in

violation
of

any
term

or
condition

im
posed

by
an

I’TPD
ES

perm
it

for
point

source

discharges.

A
N

S
W

E
R

18.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
18

accurately
o
r

com
pletely

quotes

the
above-referenced

S
ection

of
the

A
ct.

T
he

A
ct

speaks
for

itself;
no

response
is

req
u

ired
.

A
L

L
E

G
A

T
IO

N

19.
Standard

C
ondition

5
ofA

ttachm
ent

H
in

the
R

espondent’s
N

PD
E

S

Perm
it

N
o.

IL
000

1295,
provides:

P
ro

p
er

operation
and

m
aintenance.

T
he

perm
ittee

shall
at

all
tim

es
properly

operate
and

m
aintain

all
facilities

and
system

s
of

21



treatm
ent

and
control

(and
related

appurtenances)
w

hich
are

installed
or

used
by

the
perm

ittee
to

achieve
com

pliance
w

ith
conditions

ofthis
perm

it.
P

roper
operation

and
m

aintenance
includes

effective
perform

ance,
adequate

funding,
adequate

operator
staffing

and
training,

and
adequate

laboratory
and

process
control,

including
appropriate

quality
assurance

procedures.
T

his
provision

requires
the

operation
of back-up,

or
auxiliary

facilities,
or

sim
ilar

system
s

only
w

hen
necessary

to
achieve

com
pliance

w
ith

the
conditions

ofthe
perm

it.

A
N

S
W

E
R

19.
C

h
iq

u
ita

denies
th

at
P

arag
rap

h
19

accurately
or

com
pletely

quotes

the
above-referenced

N
P

D
E

S
P

erm
it.

T
he

N
P

D
E

S
P

erm
it

speaks
for

itself;
no

response
is

req
u

ired
.

A
L

L
E

G
A

T
IO

N

20.
O

n
F

ebruary
7,

2001,
and

on
F

ebruary
25

through
F

ebruary
27,

2001,
the

R
espondent

pum
ped

raw
sew

age
lagoon

w
aste

directly
to

surface
w

aters
through

a

perm
itted

outfall
at

the
retention

basin.
Sam

pling
of the

discharge
at

the
point

ofthe

receiving
w

aters
w

as
done

on
February

7,
2001.

T
he

resulting
sam

pling
data

show
s

that

the
5-day

B
O

D
level

for
the

w
astew

ater
being

discharged
at

thattim
e

w
as

25
m

g/I
and

the
T

otal
Suspended

Solids
level

w
as

52
m

g/i,
in

violation
ofthe

R
espondents

perm
it

lim
its

(20
and

24
m

g/i,
respectively).

A
N

S
W

E
R

20.
C

h
iq

u
ita

denies
th

at
it

pum
ped

raw
sew

age
lagoon

w
aste

directly
to

surface
w

aters
th

ro
u
g
h

a
p

erm
itted

outfall
at

the
retention

basin
on

F
eb

ru
ary

7,

2001,
on

F
eb

ru
ary

25
th

ro
u
g
h

F
eb

ru
ary

27,
2001,

or
at

any
o
th

er
tim

e.
C

hiquita

affirm
atively

states
th

at
it

conducted
em

ergency
discharges

from
outfalls

001
and

O
O

1A
on

F
eb

ru
ary

7,
2001,

and
betw

een
F

eb
ru

ary
25

th
ro

u
g
h

F
eb

ru
ary

27,
2001.
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C
h
iq

u
ita

affirm
atively

states
th

at
these

em
ergency

discharges
w

ere
reported

to
the

Illinois
E

P
A

’s
B

ureau
of

W
ater

C
om

pliance
A

ssurance
S

ection
in

a
tim

ely

m
anner.

C
h
iq

u
ita

affirm
atively

states
th

at
the

em
ergency

discharges
w

ere

necessitated
by

events
beyond

C
hiquita’s

control,
i.e.,

heavy
rainfalls

and
rapid

snow
m

elt,
w

hich
placed

C
hiquita’s

lagoons
and

storm
w

ater
retention

basin
u
n

d
er

extrem
e

stress.
C

hiquita
affirm

atively
states

th
at

its
operations

are
seasonal,

th
at

its

P
rinceville

facility
w

as
not

processing
foods

at
the

tim
e

of
the

em
ergency

discharges,

and
th

at
its

food
processing

activities
did

not
co

n
trib

u
te

to
the

situation
th

at

necessitated
the

em
ergency

discharges.

C
h

iq
u

ita
adm

its,
how

ever,
th

at
sam

pling
of

the
discharge

at
the

point
of

the

receiving
w

aters
w

as
done

on
F

eb
ru

ary
7,

2001.
C

h
iq

u
ita

adm
its

th
at

the
resulting

sam
pling

d
ata

show
s

th
at

the
five-day

B
O

D
level

for
the

w
astew

ater
being

discharged
at

th
at

tim
e

exceeded
the

perm
itted

lim
it

of
20

m
g/l

and
th

at
the

T
SS

level
exceeded

the
p

erm
itted

lim
it

of
24

m
g/I.

T
o

the
extent

th
at

P
arag

rap
h

20
is

deem
ed

to
contain

any
fu

rth
er

allegations,
C

h
iq

u
ita

denies
the

sam
e.

A
L

L
E

G
A

T
IO

N

21
B

y
repeatedly

causing
or

allow
ing

the
w

astew
ater

treatm
ent

facility’s

discharge
to

the
P

rince
R

un
C

reek
to

contain
concentrations

of
contam

inants
in

excess
of

m
axim

um
lim

its
delineated

under
its

N
PD

E
S

perm
it,

the
R

espondent
caused,

threatened,

or
allow

ed
the

discharge
of

contam
inants

into
a

w
ater

of the
State

in
violation

ofthe

term
s

or
conditions

ofits
perm

it.
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A
N

S
W

E
R

21.
P

arag
rap

h
21

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

T
o

the
extent

th
at

P
arag

rap
h

21
is

deem
ed

to
contain

any
factual

allegations
not

otherw
ise

answ
ered

herein,
C

h
iq

u
ita

denies
the

sam
e.

A
L

L
E

G
A

T
IO

N

22.
B

y
so

causing,
threatening,

or
allow

ing
the

discharge
of

contam
inants

into

a
w

ater
ofthe

State
in

violation
ofthe

term
s

or
conditions

of
its

N
PD

E
S

perm
it,

R
espondent

has
violated

Section
12(f)

ofthe
A

ct,
415

IL
C

S
5/12(f)

(2000),
Section

304.141(a)
ofthe

B
oard’s

W
ater

pollution
R

egulations,
35

Ill.
A

dm
.

C
ode

304.141(a)
and

Standard
C

ondition
5

of
A

ttachm
ent

H
ofthe

N
PD

E
S

Perm
it

N
o.

IL
000

1295.

A
N

S
W

E
R

22.
P

arag
rap

h
22

contains
a

legal
conclusion

for
w

hich
no

response
is

req
u

ired
.

T
o

the
extent

th
at

P
arag

rap
h

22
is

deem
ed

to
contain

any
factual

allegations
not

otherw
ise

answ
ered

herein,
C

h
iq

u
ita

denies
the

sam
e.

C
H

IO
U

IT
A

’S
A

F
F

IR
M

A
T

IV
E

D
E

F
E

N
S

E
S

D
E

F
E

N
S

E
I

T
O

C
O

U
N

T
S

I,
II,

A
N

D
III:

S
A

T
IS

F
A

C
T

IO
N

A
N

D
D

IS
C

H
A

R
G

E

1.
C

hiquita
is

a
D

elaw
are

lim
ited

liability
corporation

duly
authorized

to
do

business
in

the
State

of Illinois.

2.
C

hiquita
ow

ns
and

operates
a

facility
located

in
Princeville,

P
eoria

C
ounty,

Illinois
that

processes
pum

pkins
and

other
canned

foods.
W

astew
ater

is

generated
as

a
result

ofthis
process.

3.
C

hiquita
acquired

the
Princeville

facility
on

Septem
ber

24,
1997,

and
has

ow
ned

and
operated

the
P

rinceville
facility

from
Septem

ber
24,

1997,to
the

present.
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4.
T

he
w

astew
ater

from
the

Princeville
facility

travels
underground

through
a

forcem
ain

to
a

w
astew

ater
treatm

ent
system

located
aw

ay
from

the
buildings

w
here

the

food
products

are
processed.

5.
O

n
O

ctober
25,

2000,
the

forcem
ain

ruptured.
T

he
forcem

ain
rupture

occurred
beneath

a
railroad

track
that

is
located

betw
een

the
P

rinceville
facility

and

Prince
R

un
C

reek.
T

his
railroad

track
is

still
in

use.

6.
T

he
rupture

occurred
som

etim
e

in
the

early
m

orning
hours

betw
een

1:30
a.m

.
and

10:30
am

.
on

O
ctober

25,
2000.

A
t

10:30
a.m

.
on

O
ctober

25,
2000,

a

local
resident

notified
C

hiquita
that

a
release

ofpum
pkin

w
astew

ater
had

been
observed

at
a

particular
location.

T
his

location
had

been
view

ed
by

a
C

hiquita
em

ployee
earlier

that
m

orning
of

O
ctober

25,
2000,

at
1:30

am
.,

at w
hich

tim
e

no
release

had
yet

occurred.7.
U

pon
receiving

the
local

resident’s
report

of
a

release,
C

hiquita

im
m

ediately
inspected

both
system

outfalls
and

found
them

to
be

clear
and

w
ithout

odor.

C
hiquita

observed
Prince

R
un

C
reek,

took
w

ater
sam

ples
at

several
locations,

and

reported
its

observations
to

Illinois
E

P
A

inspector
L

yle
R

ay
by

11:30
a.m

.
that

sam
e

m
orning

on
O

ctober
25,

2001.

8.
A

fter
tim

ely
reporting

the
incident to

the
Illinois

E
PA

,
C

hiquita
continued

its
search

for
the

source
ofthe

discharge,
w

hich
w

as
eventually

located
at

approxim
ately

1:30
p.m

.
on

O
ctober

25,
2000.

C
hiquita

inform
ed

the
Illinois

E
P

A
thatthe

source
ofthe

discharge
had

been
located,

notified
the

railroad
ofthe

situation,
and

hired
an

excavator

to
construct

earthen
dam

s
to

contain
the

discharge
at

its
source

and
to

excavate
the

pipeline
beneath

the
railroad

track.
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9.
T

hree
(3)

earthen
dam

s
w

ere
constructed

on
the

south
side

of the
railroad

track
at various

distances
betw

een
the

source
ofthe

discharge
and

Prince
R

un
C

reek.

D
espite

the
difficulties

created
by

the
location

ofthe
rupture

beneath
the

railroad
track,

by
5:00

p.m
.

on
O

ctober
25,

2000,
the

discharge
to

P
rince

R
un

C
reek

w
as

effectively

contained
by

these
dam

s.
C

hiquita
estim

ates
that

approxim
ately

40,000
gallons

of

pum
pkin

processing
w

astew
ater

w
ere

released,
during

the
course

ofthe
discharge.

10.
A

s
soon

as
the

dam
s

w
ere

constructed,
septic-pum

ping
equipm

ent
w

as

m
oved

into
place

and
w

astew
ater

contained
by

the
dam

s
w

as
pum

ped
into

honey
w

agons

and
discharged

into
the

retention
basin

at the
P

rinceville
facility.

11.
Sim

ultaneous
to

C
hiquita’s

other
efforts,

the
pipeline

w
as

exposed
on

either
side

of the
railroad

track.
T

he
exposed

pipe
w

as
observed

to
be

in
good

condition.

N
evertheless,

C
hiquita

noted
that

the
previous

ow
ners

ofthe
P

rinceville
facility,

w
ho

had

installed
the

pipeline,
had

not
encased

the
pipeline

w
here

it
passed

beneath
the

railroad

tracks.
T

he
rupture

w
as

apparently
the

result
of years

of vibrations
caused

by
trains

passing
above

this
pipeline,

w
hich

had
not

been
sheathed

in
a

protective
casing.

12.
T

he
old

pipeline
under

the
railroad

track
w

as
abandoned

in
place,

and

C
hiquita

had
a

new
nine-inch

pipe
in

a
tw

elve-inch
casing

installed
next to

it.
T

he

process
ofreplacing

the
pipe

under
the

railroad
tracks

continued
through

the
night

of

O
ctober

25,
2000,

and
w

as
com

pleted
at

4:45
a.m

.
on

O
ctober

26,
2000.

13.
P

rince
R

un
C

reek
w

as
rem

ediated.
T

his
rem

ediation
w

as
com

pleted
by

O
ctober

27,
2000.

A
portable

pum
p

w
as

placed
in

P
rince

R
un

C
reek

and
cloudy

w
ater

w
as

pum
ped

from
the

creek
and

land
applied.

Indeed,
pum

ping
operations

at
this

location
w

ere
com

pleted
by

2:00
am

.
on

O
ctober

26,
2000.
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14.
Section

12
ofthe

A
ct,

415
IL

C
S

5/12,
provides,

in
pertinent

part,
as

follow
s:

N
o

person
shall:

a.
C

ause
or

threaten
or

allow
the

discharge
of

any
contam

inants
into

the
environm

ent
in

any
State

so
as

to
cause

or
tend

to
cause

w
ater

pollution
in

Illinois,
either

alone
or

in
com

bination
w

ith
m

atter
from

other
sources,

or
so

as
to

violate
regulations

or
standards

adopted
by

the
Pollution

C
ontrol

B
oard

under
this

A
ct;

*
*
*

d.
D

eposit
any

contam
inants

upon
the

land
in

such
place

and
m

anner
so

as
to

create
a

w
ater

pollution
hazard.

15.
T

o
the

extentthat
contam

inants
w

ere
discharged

into
the

environm
ent

in

any
State

so
as

to
cause

or
tend

to
cause

w
ater

pollution,
the

discharge
w

as
not

caused
by

C
hiquita,

but,
rather,

w
as

caused
by

a
rupture

to
a

pipeline
after

m
any

years
ofvibrations

from
trains

passing
above

it.

16.
T

o
the

extentthat
contam

inants
w

ere
discharged

into
the

environm
ent

in

any
State

so
as

to
cause

or
tend

to
cause

w
ater

pollution,
the

discharge
w

as
not

allow
ed

by
C

hiquita,
but,

rather,
C

hiquita
took

all
prudent

m
easures

to
prevent

a
discharge

of

process
w

astew
ater

by
transporting

itw
ithin

an
underground

pipeline
sim

ilar
to

that
used

to
transport

m
unicipal

and
residential

sew
age.

17.
T

o
the

extentthat
contam

inants
w

ere
discharged

into
the

environm
ent

in

any
State

so
as

to
cause

or
tend

to
cause

w
ater

pollution,
the

discharge
w

as
not

allow
ed

by
C

hiquita,
but,

rather,
C

hiquita
took

all
prudent

m
easures

to
prevent

any
further

discharge
ofprocess

w
astew

ater
by

containing
and

rem
ediating

the
w

astew
ater

released

w
hen

the
pipeline

ruptured.
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18.
B

y
taking

all
prudent

m
easures

to
prevent

the
discharge

of
any

contam
inants

into
the

environm
ent

in
any

State
so

as
to

cause
or

tend
to

cause
w

ater

pollution
in

Illinois,
C

hiquita
satisfied

and
discharged

its
duties

under
Section

12(a)
of

the
A

ct.19.
B

y
taking

all
prudent

m
easures

to
prevent

the
deposit

of
any

contam
inants

upon
the

land
in

such
place

and
m

anner
so

as
to

create
a

w
ater

pollution
hazard,

C
hiquita

satisfied
and

discharged
its

duties
under

Section
12(d)

ofthe
A

ct.

D
E

F
E

N
S

E
II

T
O

C
O

U
N

T
S

I,
II,

A
N

D
III:

U
N

C
O

N
T

R
O

L
L

A
B

L
E

C
IR

C
U

M
ST

A
N

C
E

S

1.
C

hiquita
re-alleges

and
incorporates

by
reference

P
aragraphs

1-18
of

D
efense

I
as

P
aragraphs

1-18
of D

efense
II.

19.
T

he
rupture

to
the

forcem
ain

w
as

apparently
the

result
of

years
of

vibrations
caused

by
trains

passing
above

it.
T

hus,
the

rupture
w

as
caused

by

circum
stances

beyond
C

hiquita’s
control.

A
s

a
result,

to
the

extent
that

contam
inants

w
ere

discharged
into

the
environm

ent
in

any
State

so
as

to
cause

or
tend

to
cause

w
ater

pollution,
the

discharge
w

as
not

caused
or

allow
ed

by
C

hiquita.

D
E

F
E

N
S

E
I

T
O

C
O

U
N

T
V

:
SA

T
ISFA

C
T

IO
N

A
N

D
D

IS
C

H
A

R
G

E

1.
C

hiquita
re-alleges

and
incorporates

by
reference

P
aragraphs

1-4
of

D
efense

Ito
C

ounts
I,

II,
and

III
as

Paragraphs
1-4

of
C

hiquita’s
D

efense
Ito

C
ount

V
.

5.
O

n
N

ovem
ber

2,
1998,

C
hiquita

w
as

issued
a

N
PD

E
S

perm
it

by
the

Illinois
E

PA
.

6.
C

hiquita
conducted

em
ergency

discharges
from

outfalls
001

and
001A

on

F
ebruary

7,
2001,

and
betw

een
F

ebruary
25

through
F

ebruary
27,

2001.
T

hese
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em
ergency

discharges
w

ere
reported

to
the

Illinois
E

PA
’s

B
ureau

ofW
ater

C
om

pliance

A
ssurance

Section
in

a
tim

ely
m

anner.

7.
T

he
em

ergency
discharges

w
ere

necessitated
by

events
beyond

C
hiquita’s

control,
i.e.,

heavy
rainfalls

and
rapid

snow
m

elt,
w

hich
placed

C
hiquita’s

lagoons
and

storm
w

ater
retention

basin
under

extrem
e

stress.

8.
C

hiquita’s
operations

are
seasonal

and
its

P
rinceville

facility
w

as
not

processing
foods

at the
tim

e
ofthe

em
ergency

discharges.
C

hiquita’s
food

processing

activities
did

not
contribute

to
the

situation
that

necessitated
the

em
ergency

discharges.

9.
T

o
the

extentthat
contam

inants
w

ere
discharged

into
the

environm
ent

in

any
State

so
as

to
cause

or
tend

to
cause

w
ater

pollution,
the

discharge
w

as
not

caused
by

C
hiquita,

but,
rather,

w
as

caused
by

heavy
rains

and
rapid

snow
m

elt,
w

hich
necessitated

em
ergency

discharges.

10.
T

o
the

extentthat
contam

inants
w

ere
discharged

into
the

environm
ent

in

any
State

so
as

to
cause

or
tend

to
cause

w
ater

pollution,
the

discharge
w

as
not

allow
ed

or

threatened
by

C
hiquita,

but,
rather,

C
hiquita

took
all

prudent
m

easures
to

prevent
a

discharge
of

contam
inants

by
conducting

controlled
discharges

to
prevent

lagoon
or

retention
basin

failure.

11.
B

y
taking

all
prudent

m
easures

to
prevent

the
discharge

of
any

contam
inants

into
the

environm
ent

in
any

State
so

as
to

cause
or

tend
to

cause
w

ater

pollution
in

Illinois,
C

hiquita
satisfied

and
discharged

its
duties

under
Section

12(f)
ofthe

A
ct,

and
the

Illinois
P

ollution
C

ontrol
B

oard’s
regulations.
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D
E

F
E

N
S

E
II

T
O

C
O

U
N

T
V

:
U

N
C

O
N

T
R

O
L

L
A

B
L

E
C

IR
C

U
M

S
T

A
N

C
E

S

1.
C

hiquita
re-alleges

and
incorporates

by
reference

P
aragraphs

1-10
of

its

D
efense

Ito
C

ounts
V

as
Paragraphs

1-10
of

C
hiquita’s

D
efense

II
to

C
ount

V
.

11.
T

he
em

ergency
discharges

w
ere

necessitated
by

uncontrollable

circum
stances,

i.e.,
heavy

rainfalls
and

rapid
snow

m
elt,

w
hich

placed
C

hiquita’s
lagoons

and
storm

w
ater

retention
basin

under
extrem

e
stress.

12.
C

hiquita
satisfied

and
discharged

its
duties

under
Section

12(f)
ofthe

A
ct,

and
the

B
oard’s

regulations,
since

the
em

ergency
discharges

w
ere

caused
by

uncontrollable
circum

stances.

R
espectfully
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O
D

S,
L

L
C

,
a

D
elaw

are
lim

ited
liability

corporation,
R

espondent,

B
y
:
_
_
_

O
ne

of
Its

A
ttorneys

D
ated:

January
4,

2002

E
dw

ard
W

.
D

w
yer

D
avid

M
.

W
alter

H
O

D
G

E
D

W
Y

E
R

Z
E

M
A

N
3150

R
oland

A
venue

Post
O

ffice
B

ox
5776

Springfield,
Illinois

62705-5776
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523-4900
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nsw
er
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C
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